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DETAILED ACTION 

1 . A response and amendment were received and entered on February 9, 2010. All 
evidence and arguments have been fully considered. Claims 2 and 3 are canceled. New 
claim 8 is added. Claims 1 and 4-8 are pending. Claims 4, 6 and 7 are withdrawn due to 
a previous requirement for restriction. Claims 1 , 5 and 8 are examined on the merits in 
this Office action. 

Continued Examination Under 37 CFR 1. 1 14 

2. A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1.17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 
February 9, 2010 has been entered. 

Claim Rejections - 35 USC § 1 12 

3. The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

4. Claims 1 , 5 and 8 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 
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5. Claim 1 and its dependents are rendered indefinite by the recitation of "1 x 10 6 or 
higher per gram" in claim 1 . Since applicant has not specified the units that relate to "1 x 
10 6 ", it is unclear to what the term refers. For instance, applicant could intend to claim "1 
x 1 0 6 " cells, CFU or micrograms of the Lactobacillus paracasei. 

6. Claim 8 is also rendered indefinite by the recitation of "in amounts sufficient of 
table olives to increase at least one logarithmic cycle the intestinal population of the 
probiotic bacteria population". It is unclear whether applicant intends to claim that 
ingestion of the table olives increases the population of the bacteria adhered to the table 
olives, or whether the effect of the ingestion is an increase in some other probiotic 
bacterial population in the gastrointestinal tract. It is further unclear whether applicant 
intends to claim that the population increases one logarithmic growth cycle (i.e., a 
doubling) or by some other logarithmic term, such as ten-fold. 

7. Thus, the metes and bounds of the claims would be unclear to one of ordinary 
skill in the art. 

Claim Rejections - 35 USC § 102/103 

8. The rejections made under 35 USC 102/103 in the Office action mailed on June 
10, 2009 have been withdrawn due to applicant's amendment. 

Claim Rejections - 35 USC § 103 

9. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 
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(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

10. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

1 1 . This application currently names joint inventors. In considering patentability of 
the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 
the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 1 03(a). 

1 2. Claims 1 , 5 and 8 are rejected under 35 U.S.C. 1 03(a) as being unpatentable 
over Suskovic et al. (Food Technol. Biotechnol., 1 997, 35:1 07-1 12; document cited in 
IDS) in view of Betoret (Journal of Food Engineering, 56:273-277) and Reid et al. (US 
2001/0036453). The claims recite table olives characterized in that they contain 
probiotic lactobacilli adhering to the pericarp, or food products comprising the olives. 
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1 3. Suskovic teaches olives that are prepared with priobioic Lactobacillus spp. 
(abstract). The reference teaches that the olives may be used for the administration of 
probiotic Lactobacillus spp. to humans (abstract). The reference does not specifically 
teach that the cells adhere to the pericarp of the olives or the use of Lactobacillus 
paracasei. 

1 4. Betoret teaches methods for preparing fruits in order to ensure adherence of 
probiotic bacteria, such as Lactobacillus casei, to the fruit. The reference teaches that 
the cells adhering to the fruit are viable and that they can contain around 10 7 CFU per g. 

1 5. Reid teaches methods for the administration of probiotic Lactobacillus spp. to 
subjects, such as Lactobacillus paracasei (abstract, p. 3, par. 30-31). The reference 
teaches that the lactobacilli colonize the intestines of the patients (abstract, p. 2, par. 
24); thus, the reference teaches that the administration of the organism results in an 
increase in growth of the organism in the gastrointestinal tract. 

1 6. At the time of the invention, olives containing probiotic Lactobacillus spp. were 
known, as taught by Suskovic. It was further known that fruits containing probiotics 
could be prepared to ensure adhesion of viable cells at the claimed concentrations, as 
taught by Betoret, and that Lactobacillus paracasei was a useful probiotic that is 
capable of colonizing the gastrointestinal tract, as taught by Reid. One of ordinary skill 
in the art would have been motivated to combine these teachings to arrive at the 
claimed composition because Suskovic teaches the desirability of administering the 
probiotic bacteria to a subject such that the bacteria survive to colonize the 
gastrointestinal tract (abstract, p. 107, col. 1) and Betoret teaches that probiotic food 
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products should have at least 10 6 cfu per milliliter and that the methods taught therein 
may be used to achieve such levels (abstract, p. 273, col. 2). One of ordinary skill in the 
art would therefore have recognized that the methods for preparing probiotic fruits 
taught by Betoret could have been advantageously applied to the olives taught by 
Suskovic. One of ordinary skill in the art would further have been motivated to select L. 
paracaseins a bacterium for use in the preparation of olives by the combined method of 
Suskovic and Betoret because Suskovic teaches that lactic acid bacteria that are 
resistant to certain conditions in the gastrointestinal tract should be selected for use in a 
probiotic preparation (abstract) and Reid teaches that L. paracaseiare advantageous 
lactobacilli for use in colonizing the gastrointestinal tract. One of ordinary skill in the art 
would therefore recognize that L. paracasei would be a desirable organism for use in 
the composition. Since the references are all directed to the preparation of a variety of 
food compositions comprising lactobacilli, one of ordinary skill in the art would have 
recognized that the methods used to prepare the similar compositions could have been 
combined at the time of the invention with a reasonable expectation of success. It would 
therefore have been obvious to combine the cited teachings of the prior art to arrive at 
the claimed invention. 

1 7. Thus, the claimed invention as a whole was prima facie obvious over the 
combined teachings of the prior art. 
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Response to Arguments 

1 8. Applicant's arguments with respect to the rejections made in the previous Office 
actioin have been considered but are moot in view of the new ground(s) of rejection. 



Conclusion 

No claims are allowed. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to SHERIDAN R. MACAULEY whose telephone number is 
(571)270-3056. The examiner can normally be reached on Mon-Thurs, 7:30AM- 
5:00PM EST, alternate Fridays. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Michael Wityshyn can be reached on (571) 272-0926. The fax phone 
number for the organization where this application or proceeding is assigned is 571 - 
273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

SRM 

/Ruth A. Davis/ 

Primary Examiner, Art Unit 1651 



